DECISION OF THE PLENUM OF THE SUPREME COURT OF THE RUSSIAN FEDERATION № 9

OF JULY 4, 1997 ON THE APPLICATION BY COURTS OF RELEVANT LEGISLATION WHEN

EXAMINING CASES FOR ESTABLISHMENT OF ADOPTION

 Article 125 of the Family Code of the Russian Federation has for the first

time prescribed a judicial procedure for adoption of children (hereinafter

referred to as adoption), which was put into effect as of September 27,

1996 by the Federal Law On the Introduction of Changes and Amendments to

the Civil Code of Practice of RSFSR of August 21, 1996. Considering that

the courts have while examining cases on establishment of adoption been

faced with questions calling for clarification, the Plenum of the Supreme

Court of the Russian Federation does hereby resolve to supply the following

explanations:

1. Considering that the application of person (persons) desirous of

adopting a child should in compliance with Article 125 of the Family Code

of the Russian Federation be examined by exercise of special proceedings as

per the rules specified under Chapter 29-1 of the Civil Code of Practice of

RSFSR and that the said person shall acquire the rights of a child's

legitimate representative only after his request has been satisfied by the

court and following the entry into effect of such a decision (Part 2,

Article 263-5 of the Civil Code of Practice of RSFSR), it is not allowed to

consider the application for adoption at the same time with the applicant's

claims for the protection of the child's property rights, for instance, of

the child's title of ownership in the movable and (or) real estate that has

passed into his ownership under a deed of gift, by right of succession or

through the privatization of housing.

2. The judge shall be required when taking an applications for adoption, in

consideration of the specifics of cases of the given category, to check

whether the form and the contents of such application are in accordance

with both general requirements made under Article 126 of the Civil Code of

Practice of RSFSR and those under Article 263-2 of the Civil Code of

Practice of RSFSR making it necessary to indicate in the application the

data on the adopters themselves, the children that they wish to adopt,

their parents, the request for possible alteration in the birth registry of

children to be adopted as well as the circumstances associated under the

law with the possibility of acting as adopter and confirming the evidence

thereof, enclosing with the application the requisite documents whose list

is specified under Part 2 of Article 263-1 of the Civil Code of Practice of

RSFSR.

3. Since Part 1 of Article 263-4 of the Civil Code of Practice of RSFSR

provides for the obligatory personal participation of the applicant, in the

examination of a case a representative of the board of trustees and

guardians as well as the prosecutor, the failure of the court to comply

with the said requirements under the law may serve as the basis for calling

off the decision, in the event such default has resulted into or may result

in the inadequate settlement of the issue of adoption (part 2, Article 306,

part 1, Article 308 of the Civil Code of Practice of RSFSR).

Moreover, it should be born in mind that the presence of the applicant's

proxy, duly authorized to handle matters in court, shall not exempt a

person (persons), desirous to adopt a child, from his obligation to appear

in court. The proxies in the cases of the given category shall be entitled

without the personal participation of the principal to carry out actions

outside the stage of hearing a case in court, in particular, to gather and

produce the requisite evidence, to supply a judge in the process of

preparation of the case for trial with clarifications as to the substance

of the application, to produce at the request of the judge additional

evidence, to raise a question on rendering assistance in claiming written

and material evidence, etc.

4. While preparing the case for trial the judge shall discuss the question

on the necessity to involve in the case the parents (parent) of the child

to be adopted, his relatives, representatives of the agency where the child

left without the care of the parents was placed, other persons concerned as

well as the child himself, provided he has reached the age of ten (part 2,

Article 263-4 of the Civil Code of Practice of RSFSR) so as the question of

adoption may be settled as far as possible in the interests of the child.

The judge shall be advised while deciding the question of whether it is

necessary to summon in court a person under age, to find out the opinion in

this respect of the board of trustees and guardians so that the presence of

the child in court would not affect him adversely.

5. The judge shall in each individual case while preparing the case of

adoption for trial request from the board of trustees and guardians at the

place of residence (stay) of the child a report on the justification of

adoption and the compliance of same with the interests of the child to be

adopted. Besides, it is necessary to bear in mind that under Item 3 of

Article 129 of the Family Code of the Russian Federation a report on

confirming the adoption being in the interests of the child shall be

required in case of his adoption by a stepfather or a stepmother. The judge

shall also claim the receipt from the board of trustees and guardians of a

statement of inspection of the living conditions of the adopters and other

documents required for adoption: a copy of a birth registry and a

certificate of birth, medical report of the experts' medical board of a

body of the public health department of the subject of the Russian

Federation on the condition of health, physical and intel!

lectual maturity of the child to be adopted, child's consent to adoption,

provided he has reached the age of ten, the consent to adoption of the

child's parents, in case it is required under the law and other documents

listed under Article 263-3 of the Civil Code of Practice of RSFSR and other

data, wherever required, essential for the adequate settlement of the

question as to whether the applicant may act as an adopter of that

particular child.

If an application for adoption is filed by a foreign citizen or a person

without citizenship, then the applicant shall be obliged to produce to the

court a report on the living conditions and the possibility of being an

adopter, issued by the competent body of the state where he belongs as a

citizen (in case the applicant is represented by a person without

citizenship or a foreign citizen that is permanently residing in another

country - the state where the said persons have their permanent residence)

as well as the permission of the competent body of the corresponding state

in charge of issues of immigration and naturalization, a permission for

entry and permanent residence of the child to be adopted in the territory

of the said state (Item 7, Article 263-2 of the Civil Code of Practice of

RSFSR).

6. With the objective to ensure the secrecy of adoption protected under the

law (Article 139 of the Family Code of the Russian Federation) the court

shall as is provided under part 3 of Article 263-4 of the Civil Code of

Practice of RSFSR examine all cases of the given category in camera,

including the pronouncement of decision. To the said ends the persons

involved in the examination of a case shall be advised of the necessity to

keep secrecy of all the data of adoption that may be known to them, as well

as the possibility of their criminal liability for the disclosure of

secrecy of adoption contrary to the will of the adopter, in cases specified

under Article 155 of the Criminal Code of the Russian Federation, which

shall be shown in the Minutes of the court session.

7. When settling the claims for adoption it is necessary to consider the

question of availability of grounds that may exclude for the applicant the

possibility of acting as an adopter (Articles 127, 128 of the Family Code

of the Russian Federation).

In so doing it should be born in mind that the following persons, in part,

cannot act as adopters:

persons under age, even in cases they have acquired the legal capacity in

the full degree (Articles 21, 27 of the Civil Code of the Russian

Federation), as Item 1 of Article 127 of the Family Code of the Russian

Federation prescribes the age qualification for acquiring the rights of

acting as adopters;

the persons not married, in case the difference in age between them and the

children to be adopted is less than 16 years, except for cases of adoption

of a child by a stepfather (or a stepmother) as well as the instances

whenever the court admits that there are valid reasons for the adoption of

a child by a person not married with the difference in age between them

being less than 16 years (for instance, if a child is attached to a person,

desirous to adopt it, considers him to be his parent, etc.);

the persons not married to each other with respect to one and the same

child.

It is necessary to take into account, when deciding the question as to

whether the condition of health of the applicant desirous to adopter child,

may prevent him from exercise of his parental rights and obligations, the

fact that the List of diseases in the presence of which the person is in no

position to adopt a child, take him under guardianship, take him in the

adopters' family has been approved by the Government of the Russian

Federation No. 542 of May 1, 1996.

8. In case a child has his parents, the availability of their consent shall

be obligatory for adoption. The parents' consent to the adoption shall be

obtained by the board of trustees and guardians subject to the requirements

specified under Part 2 of Item 1 of Article 129 of the Family Code of the

Russian Federation, or maybe directly expressed in court during the

proceedings of adoption. The consent to adoption given by a parent in court

shall be recorded in the Minutes and signed by him personally as well as

shown in the decision. Moreover, account should be taken of the fact that,

proceeding from the priority of the rights of parents, anyone of them shall

be free prior to the adjudication in the case to withdraw the consent to

adoption previously granted, regardless of the motives that have induced

him to do so.

In case the children that have parents (parent) are under the care

(tutelage) in the adoptive families, educational, medical and prophylactics

establishments, public social security agencies and other similar agencies,

then the consent to their adoption in writing granted on the basis of Item

1 of Article 131 of the Family Code of the Russian Federation by their

tutors (guardians), adoptive parents, heads of establishments where there

are kept, shall not exclude the necessity of getting a consent to adoption

of their parents, except for cases specified under Article 130 of the

Family Code of the Russian Federation. The refusal of their tutor

(guardian), adoptive parents or heads of the above mentioned establishments

to give their consent to adoption, in contrast to the refusal of their

parents, shall not hinder the positive decision by the court of question of

adoption, provided that is required by the interests of the child (Item 1

of Article 124, Item 2 of Article 131 of t!

he Family Code of the Russian Federation).

9. The adoption shall be allowed in the absence of the consent of the

child's parents in instances specified under Article 130 of the Family Code

of the Russian Federation.

In that case account should be taken as follows:

declaring a parent by the court as having limited legal capacity shall

serve as no grounds for the adoption of the child without the consent of

such a parent, as in accordance with Article 30 of the Civil Code of the

Russian Federation he is restricted only as far as his property rights are

concerned;

the reasons for which a parent has for over six months failed to reside

jointly with the child, shirks his upbringing and maintenance shall be

established by the court when dealing with the application for adoption on

the basis of investigations and assessment in their totality of all the

evidence produced (for example, the information of the internal security

bodies as to the whereabouts of the parent that evades the payment of

alimonies, being searched, the testimonies of witnesses and other

acceptable evidence);

the adoption may be carried out in the absence of the consent of parents,

if the children have been abandoned, found during the natural calamity or

in the regions being the site of hostilities as well as under other

emergency circumstances certified by a corresponding statement issued

according to the prescribed procedure by the internal security bodies and

the parents of such children are not known.

10. It should be kept in mind while dealing with the application for

adoption filed by a person enjoying the marriage status, that the adoption

as per Item 1 of Article 133 of the Family Code of the Russian Federation

shall be possible only provided there is a consent thereto of the

applicants' spouse.

The exception is represented by instances whenever the court considering

the application for adoption may establish that the said spouses have

ceased their family relations, have been separated for over one year and

the place of residence of the applicants' spouse is not known. The said

circumstances may be ascertained by means of evidence specified under

Article 49 of the Civil Code of Practice of RSFSR as well as by the

effective court decision declaring such a spouse missing.

11. The consent of the child that has reached the age of 10 to his adoption

that on the basis of Article 57 and Item 1 of Article 132 of the Family

Code of the Russian Federation is obligatory to his adoption, shall be

found out by the board of trustees and guardians and shall be recorded in

writing or shown in the report on the justification of adoption and

confirming the adoption to be in the interests of the child to be adopted

(Item 25 of the Regulations on the Procedure for Transfer of Children Being

the Citizens of the Russian Federation for purposes of adoption to citizens

of the Russian Federation and foreign citizens approved by the Decision of

the Government of the Russian Federation No. 917 of September 15, 1995, as

amended by the Decision of the Government of the Russian Federation No. 919

of August 3, 1996). The presence or absence of the consent may be

ascertained by the court itself if the child is involved in the case (Part

2, Article 263-4 of the Civil Code !

of Practice of RSFSR).

12. If a child whom the applicant desires to adopt has brothers and sisters

that have also been left without the parental care and in case the

applicant does not raise the question of their adoption or other persons

are desirous to adopt the said children, the adoption shall as is provided

under Item 2 of Article 124 of the Family Code of the Russian Federation be

allowed only provided it is in the interests of the child (for instance,

the children have no knowledge of their relationship, have not resided nor

have been brought up together, they cannot reside and be brought up

together due to health reasons).

13. The adoption of children - citizens of the Russian Federation by

foreign citizens, persons without citizenship or citizens of the Russian

Federation residing permanently abroad shall be allowed provided the child

whose adoption is requested by the applicant has been covered by the

centralized registration and three months have expired since such

registration (Part 2, Item 3, Article 124, Item 3, Article 122 of the

Family Code of the Russian Federation, The Procedure for Organization of

the Centralized Registration of Children Left Without the Parental Care,

approved by the Decision of the Government of the Russian Federation No.

919 of August 3, 1996).

14. The courts should keep in mind that the interests of a child that by

virtue of Item 1 of Article 124 of the Family Code of the Russian

Federation shall be observed without fail in adoption, shall imply the

provision of conditions essential for its full-blooded physical, psychical

and spiritual maturity.

While considering the question on the permissibility of adoption it is

required to check and take account in each specific case of the moral and

other personal qualities of the adopter (circumstances, characterizing the

behaviour of the applicant at work, in everyday life, the availability of

criminal record associated with the crimes against personality, mercenary

and other deliberate crimes, etc.), the conditions of his health as well as

that of members of his family residing with him, the established relations

within the family, the relations that have developed between the said

persons and a child as well as the material and housing conditions of

future adopters. The said circumstances should be taken account of in the

equal measure whether the child is adopted by outside persons, stepfather,

stepmother or his relatives.

15. By virtue of Items 1 and 2 of Article 137 of the Family Code of the

Russian Federation the adopted children and their descendants vis-a-vis the

adopters and their relatives and the adopters and their relatives vis-a-vis

the adopted children and their descendants shall be fully equated as

concerning their personal non-property and property rights and obligations

to natural relatives and shall at the same time lose the above said rights

and shall be relieved of obligations with respect to their parents and

other relatives. This shall be also true in case of adoption of a child by

spouses or by one of them or by a person without the married status. The

above consequences shall commence regardless of the registration of

adopters as parents by birth registry of the child (Item 6 of Article 137

of the Family Code of the Russian Federation).

The exception is represented by instances whenever one of the parents of

the adopted child has died and a grandfather or a grandmother from the side

of such a parent requests for the retention of rights and obligations of

the relatives of the deceased vis-a-vis the adopted child, provided the

court has established that being in the interests of the child (Item 4 of

Article 137 of the Family Code of the Russian Federation), for instance,

the child is attached to his grandfather, grandmother, aunt, uncle, other

close relatives and the discontinuance of contacts therewith may cause him

an emotional shock. In that case no consent of the adopters to the

retention of the legal link with the relatives of the deceased parent shall

be required. The court may also retain the personal non-property and

property rights and obligations of one of the parents in the event a child

is adopted by only one person and that is requested by his father, if the

adopter is a woman or by his mother, i!

f the adopter is a man (Item 3 of Article 137 of The Family Code of the

Russian Federation).

16. In case the parent of the adopted child was required prior to the

adjudication on adoption to pay alimonies according to the judicial

procedure, he shall in accordance with Item 2 of Article 120 of the Family

Code of the Russian Federation be exempted from payment thereof. That

question shall be decided by court at the request of the parent obliged to

pay alimonies according to the rules of Article 366 of the Civil Code of

Practice of RSFSR providing for the procedure of cessation of enforcement

proceedings, since the court decision of adoption that has taken legal

force shall constitute unconditional grounds for the cessation of payment

of alimonies.

At the same time the court decision of adoption shall not relieve the

parent who was required to pay alimonies according to the judicial

procedure, of their further payment, provided upon the adoption of the

child the said parent has as per Item 3 of Article 137 of the Family Code

of the Russian Federation retained personal non-property and property

rights and obligations. In the given case all questions pertaining to the

alteration of the amount of alimonies to be recovered, the exemption from

payment thereof shall be examined by the court by nature of action

proceedings at the request of the persons concerned.

17. The operative part of the decision of adoption shall mention the

satisfaction of a request for adoption of the child by the applicant as

well as the necessity to introduce corresponding amendments to the

registry, including the registry of the adopter (adopters) as the parent in

the book of birth registration, the alteration of family name, first name,

patronymic, date and place of birth of the child as well as the retention

of personal non-property and property rights of one of the parents of the

adopted child or the relatives of his deceased parent, provided such

questions have been positively decided by the court at the request of the

applicant or any other persons concerned.

In the presence of exclusive circumstances due to which the delay in the

implementation of the decision of adoption may result in the failure to

implement the decision, the court shall, on the basis of Item 3 of Article

211 of the Civil Code of Practice of RSFSR, have the right at the request

of the applicant or on its own initiative ensure the immediate

implementation of the decision by indicating the reasons that have prompted

its conclusion on the necessity to apply the above-stated rule (for

instance, the adopted child is in need of urgent hospitalization to carry

out a course of treatment and (or) to perform surgery and the delay may

endanger the life and health of the child).

18. The courts should bear in mind that it is not allowed to ascertain the

fact of establishment of adoption for reasons of the child being brought up

and maintained by the applicant (including for a prolong period of time),

as Article 125 of the Family Code of the Russian Federation is linking the

commencement of the infringement of law ensuing from the adoption only with

the availability of corresponding court decision.

However, if the adoption was carried out according to the procedure

established under the law, the court shall be entitled to establish the

fact of registration of adoption according to the rules specified under

Chapter 27 of the Civil Code of Practice of RSFSR.

19. Since the parental rights and obligations are assumed by the adopters

as a result of adoption and not the birth of children thereby, it should be

kept in mind that in case of evasion by the adopters from their parental

obligations imposed on them, the abuse of the said rights or cruel

treatment of the adopted children as well as whenever the adopters suffer

chronic dipsomania or drug addiction, the court may take a decision on the

cancellation of adoption (Article 140, Item 1 of Article 141 of the Family

Code of the Russian Federation), rather than the deprivation of parental

rights (Articles 69, 70 of the Family Code of the Russian Federation). In

cases stated above the child's consent to the cancellation of adoption

shall not be required.

The court shall on the basis of Item 2 of Article 141 of the Family Code of

the Russian Federation have the right to annul the adoption of the child

also in the absence of faulty conduct of the adopter, whenever due to

circumstances both within and outside the control of the adopter, the

adopted child and the adopter have failed to develop the relationship

essential for the normal development and upbringing of the child. Such

circumstances, in part, may include the absence of mutual understanding due

to the personal traits of the adopter and (or) the adopted child as a

result of which the adopter has no authority with the child or the child

fails to have a feeling of belonging as a member of the adopter's family;

the detection following the adoption of the mental disability or hereditary

deviations in the condition of health of the child substantially

complicating the process of upbringing or making it impossible, whose

presence was not communicated to the adopter upon the a!

doption; the restitution of legal capacity of the parents of the child whom

he is deeply attached to and whom he cannot forget after the adoption,

which fact is having an adverse effect on his emotional state, etc.. In the

said instances the court shall be entitled to annul the adoption proceeding

from the interests of the child and in consideration of the opinion of the

child himself provided he has reached the age of ten (Article 57, Item 2 of

Article 141 of the Family Code of the Russian Federation).

Should the performed adoption have infringed the rights of the child

established by the legislation of the Russian Federation and international

treaties, then such adoption shall as is envisaged under Item 2 of Article

165 of the Family Code of the Russian Federation, regardless of the

citizenship of the adopter be cancelled according to the judicial

procedure.

20. The right to request for the cancellation of adoption shall in

accordance with Article 142 of the Family Code of the Russian Federation be

vested in the parents of the child, his adopters, the child himself upon

reaching the age of 14, the board of guardians and trustees as well as the

prosecutor.

If such a claim is filed by the adopters (adopter), the adopted child shall

be the adequate respondent in the case, whose rights and legitimate

interests shall be protected by the persons indicated under Item 1 of

Article 56 of the Family Code of the Russian Federation.

The application for the cancellation of adoption shall be examined by the

court by nature of action proceedings subject to the obligatory involvement

of the board of trustees and guardians as well as the prosecutor (Item 1 of

Article 78, Items 1, 2 of Article 140 of the Family Code of the Russian

Federation).

The cancellation of adoption shall not as per Article 144 of the Family

Code of the Russian Federation be allowed in case by the time of

presentation of the statement of claim the adopted child has reached the

age of 18, except for instances whenever there is a mutual consent to the

cancellation of adoption of the adopter and the adult adopted child as well

as of his parents, if they are alive and unless they are deprived of

parental rights and found legally disabled by the court.

21. The courts should keep in mind that the Family Code of the Russian

Federation in contrast to the Marriage and Family Code of RSFSR (Article

112) provides for no grounds for the invalidation of adoption. In view of

the fact, the court shall be entitled to declare as null and void on the

basis of Article 112 of the Marriage and Family Code of RSFSR the adoption

carried out prior to the entry into effect of the Family Code of the

Russian Federation in case that the decision of adoption has been based on

false documents or whenever the adopter was represented by a person

deprived of the parental rights or found according to the procedure

established under the law legally disabled or having limited legal capacity

as well as upon fictitious adoption. The adoption carried out with the

infringement stated above after the entry into effect of the Family Code of

the Russian Federation but prior to the entry into effect of the judicial

procedure for adoption (i.e. as of March 1 thr!

ough September 26, 1996) may be declared as null and void by the court if

that conforms to the interests of the child. In the event the said

infringements were committed in the adoption of the child according to the

judicial procedure, they may serve as the grounds for the reversal of the

court decision and the refusal to satisfy the application for adoption,

rather than for the declaration of adoption as invalid. That question shall

also be dealt with by the court on the basis of the child's interests.

22. The courts should also bear in mind that a copy of the court decision

on adoption shall within three days after the entry into effect of such a

decision be sent by the court to the registry at the place of making a

decision for purposes of state registration of adoption while a copy of the

decision on the cancellation of adoption shall within the same period be

sent to the registry at the place of the state registration of adoption

(part 3 of Article 263-5 of the Civil Code of Practice of RSFSR, part 2 of

Item 3 of Article 140 of the Family Code of the Russian Federation).

23. In the event the court may, in examining the case for the establishment

of adoption or the cancellation of adoption detect in the actions of the

party, an official or any other person the features of a crime specified

under Chapter 20 of the Criminal Code of the Russian Federation, it must

proceeding from Part 3 of Article 225 of the Civil Code of Practice of

RSFSR advise thereabout the prosecutor for settling the question on the

institution of criminal proceedings.

24. In view of taking this decision

a) to declare as not subject to application in the territory of the Russian

Federation Items 22 through 24 of the Decision of the Plenum of the Supreme

Court of the USSR No. 7 of December 7, 1979 On the Practice of Application

by the Courts of Relevant Legislation When Settling Disputes Associated

with the Upbringing of Children (complete with changes and amendments

introduced by the Decision of the Plenum No. 14 of November 30, 1990); the

explanations contained in the remaining items of the decision may be

applied by the courts in so far as they do not run counter to the Family

Code of the Russian Federation;

b) to exclude Items 41 and 42 from the Decision of the Plenum of the

Supreme Court of RSFSR No. 3 of February 21, 1973 On Some Questions Brought

up by the Practice of the Application by Courts of the Marriage and Family

Code of RSFSR (complete with changes and amendments introduced by the

Decisions of the Plenum No. 4 of September 27, 1977 and No. 4 of September

24, 1991, according to the wording of the Decision of the Plenum No. 11 of

December 21, 1993, complete with the amendments and addenda introduced by

the Decision of the Plenum No. 6 of April 25, 1995).
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